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[n the Court of Appeals of the District of Columbia. 


John Mitchell, Appellant,) 

vs. > No. 1043. 

W. Warrington Evans. J 


a Supreme Court of the District of Columbia. 

W. W. Evans ) 

vs. > No. 43576. At Law. 

John Mitchell, j 

United States of America, \ . 

District of Columbia , j 

• 

Be it remembered tiiat in the supreme court of the District of Co¬ 
lumbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 



Order Allowing Appeal. 


Filed December 4,1900. 


In the Court of Appeals of the District of Columbia, October Term, 

1900. - 


John Mitchell, Petitioner, 
vs. 

W. W. Evans. 


' 'J; JA 

No. 84, Original Docket. Law, No. 

43576. 


On consideration of the petition of John Mitchell for the allow¬ 
ance of a special appeal from an order of the supreme court of the 
District of Columbia entered herein on the 23rd day of November, 
A. D. 1900, it is now here ordered by the court that said appeal be, 
and the same is hereby, allowed. 

By the court: 

M. F. MORRIS, 


[seal.] 

A true copy. 

Test': ROBERT WILLETT, Clerk 


Associate Justice. 
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john Mitchell vs. W. Warrington eVans. 


% Order for Preparation of Transcript. 

Filed December 14, 1900. 

« 

In the Supreme Court of the District of Columbia. 

W. W. Evans 1 

V8. • V No. 43576. 

John Mitchell. J 

The clerk of said court will prepare a transcript of the record in 
the above cause embracing: 

1. Memorandum of entry of appeal to Court of Appeals on April 
24,1900. 

2. Copy of order of court authorizing clerk to accept $50 in lieu 
of other security for costs on appeal, including consent noted on 
same by counsel for plaintiff.' 

3. Memorandum of mandate of Court of Appeal dismissing ap¬ 
peal and particularly showing costs on appeal paid. 

4. Copy of motion of plaintiff for an order directing clerk to pay 

plaintiff’s judgment against defendant, with costs, out of deposit 
made to cover costs of appeal. • 

5. Copy of motion of defendant to dismiss plaintiff’s motion, in¬ 
cluding affidavits of Merrillat and Evans attached and copy of check 
with all endorsements. 

6. Copy of letter to John R. Young, clerk of court, demanding 
return of deposit made. 

6. Copy of order of court directing judgment of condem- 
3 nation of deposit, from minutes of court (full copy of order 
desired). 

7. Memorandum of special — allowed and service of citation. 

CHAS. H. MERILLAT, 

Attorney for Appellant and Defendant.. 

Memorandum. 

Appeal from justice of the peace. 

April 24,1900—Appeal by defendant to Court of Appeals. 

Order for Acceptance of Cash, &c.< 

In the Supreme Court of the District of Columbia. 

W. W. Evans 
vs. 

John Mitchell. 

On motion of Chas. H. Merillat, attorney for the defendant in the 
above-entitled cause, it is ordered that the clerk accept $50 in lieu of 
other security for costs on appeal of the above cause. 

CHAS. C. COLE, J. 

I consent. 

JOHN J. HAMILTON. 


Law. No. 43576. 
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4 Memorandum. 

Nov. 17,1900.—Mandate from Court of Appeals dismissing appeal 
with costs, showing costs paid by defendant. 

Motion to Subject Deposit for Costs to Payment of Judgment. 

Filed November 19,1900. 

In the Supreme Court of the District of Columbia. 

W. W. Evans 
vs. 

John Mitchell. 

Now comes the plaintiff, by his attorneys, and moves the court for 
an order upon the clerk directing him to pay the plaintiff’s judg¬ 
ment against the defendant, with costs, out of the deposit made .by the 
defendant to cover the costs of appeal in this case. 

HAMILTON & COLBERT, 

Attorneys for Plaintiff. 

* 

Charles H. Merillat, Esq., attorney for defendant: 

Take notice that we will call up the above motion before Mr. 
Justice Cole, in criminal court No. 2, on Friday, the 23rd day of 
November, 1900, at ten o’clock a. in., or as soon thereafter as counsel 
can be heard. 

HAMILTON & COLBERT, 

Attorneys for Plaintiff. 

5 Motion to Dismiss Motion to Subject Deposit to Payment of 

Plaintiff’s Judgment , &c. 

Filed November 20,1900. 

In the Supreme Court of the District of Columbia. 

W. W. Evans, Plaintiff, ) 

vs. V No. 43576. 

John Mitchell, Defendant. J 

Now comes the defendant, by his attorney, and moves the court 
that the motion of counsel for plaintiff for an order upon the 
clerk directing him to pay the plaintiff’s judgment and costs against 
the defendant out of the deposit made to cover the costs of appeal 
in this cause be dismissed with costs to the plaintiff in this proceed¬ 
ing, and that an order be passed directing the clerk to refund the 
deposit made by the attorney for the defendant to cover the costs of 
appeal to the Court of Appeals in this case, the appellate costs hav¬ 
ing been settled and paid as shown by the mandate sent down to 
this court. 

Attached hereto are affidavits of defendant, John Mitchell, and his 
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attorney, Charles H. Merillat, which are made a part hereof, and 
which it is prayed may be considered in connection with this motion 
and the motion of counsel for plaintiff! 

CHARLES H. MERILLAT, 

Attorney for Defendant. 

Hamilton and Colbert, Esqrs., attorneys for plaintiff: 

Please take notice that I will call up the above motion before Mr. 
Justice Cole on the occasion you have set for calling up your motion 
to which this is a response. 

CHARLES H. MERILLAT, 

Attorney for Defendant. ■ 

6 District of Columbia, ss : 

Charles H. Merillat, of the District of Columbia, being first duly 
sworn, deposes and says that he was the attorney for the defend¬ 
ant, John Mitchell, in action at law No. 43576, brought by W. W. 
Evans as plaintiff; that he, the said Charles H. Merillat, himself per¬ 
sonally out of his own funds made the deposit off $50 required as 
security to cover the costs on appeal in this case by his personal 
check to the clerk of the supreme court of the District of Columbia ; 
that the defendant, John Mitchell, has no interest of any sort what¬ 
soever, direct or indirect, in the aforesaid deposit, and thatthe same 
belongs wholly and absolutely to affiant for the reason that the costs 
on appeal have been paid, as is evidenced by the mandate of the 
Court of Appeals sent down to this court. 

CHAS. H. MERILLAT. 


Subscribed and sworn to before me this 19th day of November, 
1900. 



EUGENE D. CARUSI, * 

Nota'i'y Public. 


District of Columbia, ss : 

John Mitchell, being first duly sworn, deposes and says that he 
is the defendant in action at law No. 43576, brought against him by 
W. W. Evans in the supreme court of the District of Columbia on 
appeal from Francis Carroll Mattingly, justice of the peace; that 
the aforementioned action is the only one brought against him in 
the District of Columbia; that he has not and never had any pecuni¬ 
ary interest, direct or indirect, of any kind whatsoever in the 
7 deposit made with the clerk of the court as security to cover 
the costs on appeal to the Court of Appeals in the action afore¬ 
said, but that so far as he is informed and believes, and therefore 
avers, the said deposit was made by his attorney, Charles H. Merillat, 
out of his, the said Charles H. Merillat’s, own personal funds and be¬ 
longs absolutely to him, the said Charles H. Merillat, affiant being 
informed that costs on appeal have been paid. * . 

JOHN W. MITCHELL. 
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Subscribed and sworn to before me this 20th day of November, 
A. D. 1900. 


[seal.] 


J. T. DYER, ‘ 
Notary Public. 


Check. 


Filed November 20,1900. 

No. 2. Washington, D. C., May 10,1900. 

The National Metropolitan Bank of Washington, 

[Stamp.] Paid May 12,1900. 

order 

Pay to John R. Young or [bearer] * fifty dollars [-dollars].* 

$50. C. H. MERILLAT. 

Endorsed: John R. Young, clerk. L. P. Williams. Pay to the 
order of the Riggs National Bank of Washington, D. C., May 12, 
1900. The Nat.' Safe Dep., S. & T. Co. of D. C. Paid. T. R. Jones, 
president. 

8 Chas. H. Merillat, attorney-at-law, Columbian building, 416 

Fifth street N. W. 

Washington, D. C., November 22,1900. 

Mr. John R. Young, clerk of the supreme court of the District of 
Columbia. 

Dear Sir : I desire in case at law No. 43576, W. W. Evans vs. 
John. Mitchell, to make formal demand for the return and refund to 
me of fifty dollars deposited to cover the costs of appeal in the afore¬ 
mentioned cause, the mandate of the Court of Appeals sent down to 
you showing that the costs on appeal have been paid, and that pay¬ 
ment of appellate costs being the fulfilment of the condition named 
in the order under which the deposit was made. 

Yours truly, C. H. MERILLAT. 


9 Supreme Court of the District of Columbia. 

Friday, November 28,1900. 

Session resumed pursuant to adjournment, Chief Justice Bingham 
presiding. 

* SjC * * * * * * 

The following cases were certified to Justice Cole, holding crim¬ 
inal court No. 2: 

* * * * , * * • * 


[* Words and figures enclosed in brackets erased in copy.] 
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JOHN MITCHELL VS. W. WARRINGTON EVANS. 


W. Warrington Evans, Plaintiff,) 

vs. V At Law. No. 43576. 

John Mitchell, Defendant. j 

This cause coming on to be heard upon the motion of the plaintiff 
for an order directing the clerk to pay the judgment for costs herein 
against the defendant out of the sum of fifty dollars deposited in the 
registry of this court by the defendant in lieu of an appeal bond on 
an appeal heretofore entered herein and the motion of the defendant 
to dismiss the motion of the plaintiff, as above set forth, and said 
motions having been argued, it is considered that the motion of the 
defendant to dismiss be, and hereby is, overruled ; and, further, it is 
considered that the clerk of this court be, and he hereby is, directed 
to apply the sum of fifty dollars ($50), as aforesaid deposited, 
toward the satisfaction of the plaintiff's recovery herein. 


10 Order for Citation. 

Filed December 4,1900. 

In the Supreme Court of the District of Columbia, the 4th Day of 

December, 1900. 

W. W. Evans, Plaintiff, ) 

vs. >At Law. No. 43576. 

John Mitchell, Defendant. J 

The clerk of said court will please issue a citation on the special 
appeal in the above-entitled cause. 

CHAS. H. MERILLAT, 

Attorney for Defendant. 

11 In the Supreme Court of the District of Columbia. 

W. Warrington Evans) 

vs. > At Law. No. 43576. * 

John Mitchell. j 

The President of the United States to W. Warrington Evans, 
Greeting: 

You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing 
the cause therein under and as directed by the rules of said court, 
pursuant to an appeal allowed in the Court of Appeals of the Dis¬ 
trict of Columbia on the 4th day of December, 1900, wherein John 
Mitchell is appellant and you are appellee, to show cause, if any 
there be, why the judgment rendered against the said appellant 
should not be corrected and why speedy justice should not be done 
to the parties in that behalf. 
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John MItcHell vs. w. Warrington Evans. 

* A 

Witness the Honorable Edward F. Bing- 
Seal Supreme Court ham, chief justice of the supreme court of 
of the District of the District of Columbia, this 4th day of 
Columbia. December, in the year of our Lord one thou¬ 

sand nine hundred (1900). 

JOHN R. YOUNG, Clerk. 


Service of the above citation accepted this 5th day of December, 
1900. 


JOHN J. HAMILTON, 

Attorney for Appellee. 
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Memorandum. 


December 4, 1900.—Appeal bond filed. 

* 

13 Supreme Court of the District of Columbia. 


United States of America, 
District of Columbia , 


} 


ss: 


I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 
to 12, inclusive, to be a true and correct transcript of the record, as 
per directions of counsel herein filed, copy of which is made part of 
this record, in cause No. 43576, at law, wherein W. W. Evans is 
plaintiff and John Mitchell is defendant, as the same remains upon 
the files and of record in said court. 

In testimony whereof I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, this 19th day of De- 
Columbia. cember, A. D. 1900. 

JOHN R. YOUNG, Clerk. 


_ Endorsed on cover: District of Columbia supreme court. .* No. 
.1043. John Mitchell, appellant, vs. _W. Warrington Evans. Court 
of Appeals, District of Columbia. Filed Jan. 5, 1900. Robert 
Willett, clerk. 
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January Term, 1901. 


John Mitchell, Appellant, 1 

vs. VNo. 1043. 

W. Warrington Evans. J 


BRIEF FOR APPELLANT. 


This is an appeal from an order or judgment of condemnation 
of a deposit made to secure costs on appeal in an action appealed 
to this court, said appeal having been dismissed by this court 
and the costs on appeal paid, and the lower court on motion 
then having condemned the deposit for the payment of the judg¬ 
ment and costs in the court below. 

Statement of Facts. 

On April 24, 1900, John Mitchell, appellant here, appealed 
to this court from a judgment rendered against him in the 
Supreme Court of the District of Columbia. The court below, 
with the written consent of appellee and plaintiff below, made 
an order for the acceptance in lieu of a bond of “ $50 in lieu of 
other security for costs on appeal ” (p. 2). The original case 
was appealed to this court to secure a judicial determination 
of a trial de novo on appeal from a justice of the peace. The 
deposit was made by Charles H. Merillat, who was counsel for 
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Mitchell, out of his own personal funds (p. 4), Mitchell having no 
interest in it outside of his interest in the appeal, and was to 
secure costs on appeal only and not to act as a supersedeas. This 
court concluded appellant’s objection at the outset to the erron¬ 
eously admitted item was not sufficient to make it appear the 
error had affected the case and dismissed the appeal, but in an 
opinion sustaining appellant’s contention as to a trial de novo , and 
sent down its mandate showing costs on appeal had been paid 
(p. 3). Immediately the mandate was down appellee (Evans) 
filed a motion (p. 3) “to pay the plaintiff’s judgment against 
the defendant, with costs, out of the deposit made by the defend¬ 
ant to cover the costs of appeal in this case.” Charles H. Merillat, 
counsel for appellant Mitchell, moved to dismiss this motion, and 
that an order for the refund of the deposit be made, stating that 
the mandate sent down showed costs on appeal had been paid 
(p. 3), and as a part of the motion submitted affidavits from 
appellant Mitchell and said Charles H. Merillat (p. 4) stating 
that the said Merillat had made the deposit required to cover 
costs on appeal out of his own personal funds, and that said 
Mitchell had no interest in the deposit, and that now appellate 
costs had been paid it belonged wholly to said Merillat. The 
check given by said Merillat for the deposit required also was 
made part of the motion (p. 5). By letter to the clerk said 
Merillat made formal demand on the clerk for refund of the de¬ 
posit (p. 5). The lower court denied appellant’s motion, and, 
notwithstanding appellate costs had been paid, entered an order 
directing payment of the judgment and costs out of the $50 de¬ 
posited in lieu of an appeal bond (p. 6). 

Argument. 

Appellant’s counsel ask that a decision be postponed until 
hearing on the merits. Though the amount involved is small, 
the question whether a cash deposit for costs on appeal is liable 
generally, especially when made by a third party, for the origi¬ 
nal judgment is important and the method pursued in this case 


\ 
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is, counsel believe, unprecedented in this jurisdiction, not due 
process of law, unconstitutional, and a violation of the trust and 
confidence on which the deposit was made. 

1. Counsel for appellee are estopped from moving to dismiss 
the special appeal allowed on the ground that appellant has no in¬ 
terest in the appeal. Appellee proceeded in the lower court and 
secured the judgment of condemnation on the theory that the 
deposit made, whether made by appellant or Mr. Merrillat cash 
surety, was in law the money of appellant. Any other theory 
involves confiscation of one .person's money to pay another's 
debts. Appellee having secured his order below on the ground 
that he was subjecting appellant's deposit to pay the original 
judgment cannot now claim appellant has no interest in the 
deposit. Moreover, appellee's fourth ground for dismissal is 
that the court exercised a proper discretion and impounded 
money of appellant to pay a judgment against appellant. 

Parties cannot occupy inconsistent positions either in course of 
litigation or in dealings in pais, Bigelow on Estoppel, p. 673; 
parties cannot play fast and loose in a case, p. 7 (~J 

Furthermore, if the court below is sustained appellant has a 
very apparent interest in the case since he would be liable to his 
cash surety for the amount the surety was compelled to pay on 
appellee’s judgment. The judgment appealed from holds the 
money is appellant's and is against appellant, who 'is aggrieved 
thereby. Appellant has a very decided interest in a decision 
favorable to his contention that the court has no right to con¬ 
demn the money as his. It will be noticed that the affidavits 
do not state that the deposit was made without the knowledge 
or consent or approval of appellant. 

The judgment entered in this case also was not only irregular 
but ultra jurisdictional, the authorized modes of legal procedure, 
not having been followed. 

The authorities cited by appellee on examination do not 
appear to be apposite. 
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2. Appellee’s contention that the order is not appealable and 
that the special appeal was iraprovidently allowed is not well 
taken. Appellant had an unquestioned right to a general appeal 
and noted one in open court, but on intimation that the court 
would not permit him to perfect an appeal (and the court when 
approached to sign the appeal bond refused to do so until the 
allowance of a special appeal was exhibited) and fearing pay¬ 
ment over of the deposit secured a special appeal. Appellant’s 
right to a general appeal is founded, first, on the general right 
of appeal from judgments or orders of condemnation of moneys 
and property ; and, second, on the ground that the summary 
action taken by the court below on motion was not due process 
of law and was an excess of jurisdiction, which excess this court 
has the right to review whether taken in a justice of the peace or 
other case. 

Sturges vs. Hancock, 4 App., D. C. 

Moreover, the order obtained was a special order and in the 
nature of an interlocutory order notwithstanding its effect might 
be payment on a judgment. Its effect does not destroy its 
nature nor does its unprecedented character. It was not the 
ordinary final judicial step in a cause but an incidental process. 
It has not the merit even of having been taken after execution, 
since no execution, attachment, or other process ever was obtained 
on the original judgment, [f it be considered an intermediate 
Step, it is interlocutory. If considered as anything else, it was an 
action on a judgment, a new cause of action, and hence appeal- 
able generally. 

Summary remedies on official bonds, and a cash deposit stands 
on the same footing as a bond in lieu of which it is given, are 
provided by statutes in many States, but all of them are in der¬ 
ogation of common law and must be strictly construed. Many 
such statutes are an infringement on constitutional rights, and in 
all cases the Statute must be looked to. 

Murfree on Official Bonds, sections-515-517. 
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Those who resort to a speedy statutory mode are held as 
rigidly to its terms as was Shylock to his bond, and it must 
comprise all essentials of an action at law. * * * Unless 

there be a waiver the fact no trial by jury is provided would 
be a fatal constitutional defect in a summary statute (sections 
523-524). 

In this case there is no statute authorizing the summary pro¬ 
cedure followed. Nor, was there an observance of the safe¬ 
guards thrown around statutory summary remedies. In all cases 
summary remedies must be preceded by a returned execution, 
and where property rights in the property sought to be reached 
are denied, as was done by the affidavit of appellant and his 
surety, there must be regular issues of law and fact framed and 
trial given. Indeed, in Indiana, it was long held a sworn an¬ 
swer denying property rights was conclusive but in Toledo R. 
Co. vs. Howes, 68 Indiana, 458, this was reversed and it was 
held a trial should follow if the answer were impeached. 

In the States where these summary remedies prevail the right 
to appeal from an attempted impounding of deposits or other 
court-held funds has been recognized in many adjudicated cases. 

In New York an express statutory provision declares cash 
bail or deposit given for criminal offenses shall be deemed the 
property of the accused, even though deposited by a third person, 
and liable for any fines, or forfeitures imposed. All parties de¬ 
posit in knowledge of this law. An attempt was made to levy 
against such a deposit made in one Pinkham’s behalf under a 
summary statute after execution returned nulla bona but the 
court, McShane vs Pinkham, 19 N. Y. Supp., 969, held: “But 
that case (Eagan vs. Stevens, 39 Hun., 311, holding a deposit 
made by a defendant himself with a clerk of court was subject 
to a levy because unlawfully deposited and hence not held by 
the clerk in his official but his private capacity, and Gilbert vs. 
Laidlaw, 102 N. Y., 588, which merely ruled that under the 
code a deposit made by a third person was liable for payment of 
a fine) does not hold, nor has any authority been cited or found 
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which holds that cash so deposited by a third person in lieu of 
bail for a defendant in a criminal action becomes the property of 
such defendant for the purpose of paying and satisfying his ob¬ 
ligations in civil actions. The establishing of such a rule of 
liability in reference to these deposits of cash by a third person in 
lieu of bail for accused person should not be sanctioned , except by 
express provision of statute , and no such statute law has been 
brought to the attention of the court either from investigation or by 
reference of counsel. 

An order made in proceedings supplemental to execution com¬ 
manding the clerk of the court to pay to the plaintiff in one 
action money in his hands belonging to defendent and which 
had been paid into court upon a judgment recovered by such de¬ 
fendant as plaintiff in another action is a special order made 
after final judgment and as sueh appealable, and is not therefore 
reviewable by certiorari, a statute prohibiting certiorari where 
an appeal would lie. 

Hays vs. First Jud. Cii\, 11 Mont., 225. 

For other cases in which appeals have been taken from sum¬ 
mary. attacks on court-held funds and the proceeding has been 
recognized as in the nature of a separate action, see: 

Cheatham vs. Seawright, 30 S. C., 101. 

Union Bank vs. Northrop, 19 S. C., 473. 

Toledo R. Co. vs. Howze, 68 Ind., 458. 

Dickenson vs. Onderdonk, 18 Hun., 479. 

Curtis vs. Ford and Worsham, 68 Texas, 262, and 

State vs. Barron, Indiana, holding a forfeited cash bail 
cannot be held even for clerk’s costs and fees of a 
committing magistrate. 

Appellee styles his procedure in this case in the nature of a 
special fieri facias; but, in the first place, property in custodia 
legis is not subject to a fieri facias. Bouvier’s Law Diet. (Rawles* 
Revision) p. 781; and, second, where one denies title to property 
seized under the writ of fieri facias, a trial and an appeal are 
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rights so well (established as to need no citation of authority. 
Summary condemnation by motion would not be a judicial trial. 

So, whether by right of general or special appeal, appellant is 
before the court with a complete record and entitled to the pro¬ 
tection of this court and the law. The allowance of a special * 
appeal was proper, averted a threatened confiscation of property,' 
halted an improper and unprecedented procedure clothed in a law 
form but having no other rightful legal efficacy, and though 
counsel have sneered continuously at the small amount involved, 
and throughout have made it the real cornerstone of justifica¬ 
tion of unusual and incorrect measures by which judgment was 
first obtained and then sought to be enforced, it is well to remem¬ 
ber that the vicious practice adopted in a small case is often but 
the precedent for a larger invasion of personal liberty or property 
rights. 

3. Counsel for appellee object to the appeal as frivolous, and 
refer to the fact such a case is here a second time. It cannot be 
frivolous to resist a judgment confiscating one person’s property 
to another’s debt or condemning generally a deposit made in faith 
of an agreement to which the court and appellee were parties, 
that it would be refunded on payment of appellate costs. 

An appellant cannot be held to a harder condition than that 
named in his appeal— 

Com. vs. Wistar, 142 Pa. St., 373. 

That the case was here at all is due to appellee’s departure, 
first, from what constitutes a trial de novo • and, second, from all 
regular modes of collecting judgment and his invention of a new 
writ of execution. Appellant after the original appeal was dis¬ 
missed believed the court had not apprehended and given weight 
to the force and effect of appellant’s specific objection at the be¬ 
ginning of the trial to the new item in appellee’s (plaintiff below) 
bill of particulars and the erroneous ruling of the court on this 
material matter, but not wishing to pester and annoy this court 
with a case of such small amount, after its opinion had settled 

* 


■» 
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the important matter of practice in issue as to a trial de novo did 
not ask reinstatement and a hearing but accepted the resuit. 

When a cause has been tried upon issues joined on a com¬ 
plaint containing two or more paragraphs, one of which is 
defective and a demurrer, to the defective paragraphias been 
overruled, the judgment will be reversed for the error in over¬ 
ruling such demurrer if the record fails to show that the cause 
was tried and the verdict and judgment rendered exclusively 
upon the good paragraphs. 

Fenna. R. R. Co. vs. Holderman, 69 Ind., 1829. 

The rule that the findings of the trial court will be presumed 
to be correct will not operate where it affirmatively appears that 
a material error has been committed. * * * Th e burden 

then is upon the party offending to show no injury resulted. 

Indianapolis Journal Co. vs. Pugh, 6 Ind. App., 521- 
524. 

It is presumed that an amendment is supported by evidence. 

Ency. PL and Pr. 

For other authorities supporting the same general doctrine, see: 

Freeman on Judgments, v. 2, sec. 539. 

Hemmenway vs. Hickes, 4 Pick, 496. 

Dry den vs. Dry den, 9 Pick, 546. 

While bowing to the opinion of the court appellant submits 
he must resist the unprecedented method later taken to collect 
the judgment and cannot have his legal rights overriden in the 
manner adopted. That the case is here is not his fault. 

4. With reference to the merits of the order appealed from it 
is elementary law that a surety’s obligation is construed strict 
issimi juris .and that a bond conditioned for payment of costs on 
appeal does not operate as a supersedeas and is not liable for the 
judgment of costs generally. 

Murfree on Official Bonds, sections 184, 388, and 710* 
* 






Nothing can be clearer, both upon principle and authority, 
than the doctrine that the liability of a surety is not to be ex¬ 
tended by implication beyond the term of his contract. 

Miller vs. Stewart, 9 Wheat. (U. S.), 680. 

The measure of liability of sureties is fixed by the terms of 
the instrument they may sign. 

Mix vs. Singleton, 86 Ill., 194. 

The contract of suretyship on appeal will be strictly construed. 

Ency. PI. & Pr., vi, pp. 1011-1012. 

The suretyship in this case cannot be held indirectly by an 
order of the, court as to the deposit to a greater liability than it 
would be on a direct action at law. This is the point and test 
of the whole case. Appellee confessedly could not have recov¬ 
ered against a bond conditioned like the order permitting a cash 
deposit. 

The deposit would not have been subject to the judgment of 
condemnation entered had appellant made the deposit. Being 
in the registry of the court, it was in eustodia legis and not sub¬ 
ject to attachment or other orderly and usual process, let alone 
the summary and unprecedented course pursued. It was depos¬ 
ited in accordance with requirements of court rules on a specified 
condition to which the court and appellee were parties, and 
which condition this court’s mandate shows has been fulfilled. 
The court received it in trust and confidence for a specific pur¬ 
pose and must return it now the trust has been performed. It 
cannot permit its own machinery to be used to retain the money 
in its registry and then to adjudge it summarily to an opposing 
party to the agreement on which deposited. Counsel have cited 
some exceptions to the general doctrine that funds in eustodia 
legis cannot be attached. Those cases stand on very different 
ground than this case. Some are contrary to the general cur¬ 
rent of authority. They were sanctioned only after issue of 
execution or adoption of other available means for collection of 
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judgment and were approved only because of special necessities 
or exigencies. Many of the cases cited were based on the fact 
that the court officer holding the fund had exceeded his author¬ 
ity and hence held it as a private individual, They levied only 
on funds admittedly belonging solely to the defendant and with 
out any sort of interest in any other person and many of them 
are founded on statutory law giving special remedies against 
debtors, this being especially so of New York and the New 
England States. 

A fund in custodia legis is not attachable or subject to other 
process. 

• In the case of Curtis, appellant, vs. Ford, garnishee, and War- 
shaw, intervenor, 68 Texas 262, Curtis, who had a judgment 
against one Wells, sought to garnish a fund in the hands of 
Ford, clerk of court, as a result of sequestration and sale of cat¬ 
tle in a suit by Wells against one Dawson, the fund subsequently 
being adjudged to Wells. Curtis then garnished it, contending 
that after the judgment the fund or money became subject to the 
writ of garnishment, for the reason that it was no longer in the 
court. But the court held that the fund is not so subject so long 
as it remains in custody of the law; that is to say, in the hands 
of the officer who is intrusted with its keeping. The court said : 
“ It is a matter of no moment how the money was kept by the 
clerk. He is liable for it only as custodian of the court. Nor 
is it important to determine whether it ought to have been trans¬ 
ferred to the custody of the Federal court (which tried the Wells 
vs . Dawson case), or whether or not the State has power to make 
any order in respect thereto. He holds the money in his official 
capacity, and in that capacity only. Upon the authority of the 
case cited (Pace vs. Smith, 57 Tex., 555), we conclude the funds 
in the hands of the garnishee were not subject to the writ.” It 
also denied appellant’s contention that as Wells was a non-resi¬ 
dent the court should have granted him equitable relief, and 
said: 
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“The effect of our decision is to hold that the court by the pro¬ 
cess of garnishment acquired no jurisdiction over the money in 
controversy , and that the court had no power to adjudge the. 
fund.” 

Also see Drake on Attachments, sec. 511. 

Freeman on Executions, 129. 

Farmer’s Bank vs. Beaston, 7 Gill and J., 429. 

Pace vs. Smith, 57 Texas, 555. 

Appellee could not have garnished the clerk and cannot do 
indirectly what he could not do directly. 

But, as the affidavits presented to the court below distinctly 
aver, as the check given shows and as is admitted, the money de¬ 
posited was deposited by Mr. Merrillat, appellant’s cash surety, 
out of his own personal funds in which appellant had no interest 
other than an interest in the appeal. Under these circumstances 
the condemnation of the deposit was but confiscation of one per¬ 
son’s property to pay another’s debt. Even those authorities 
which, contrary to the weight of authority, under special and 
extraordinary conditions and after exhaustion of other remedies 
permit funds in custodia legis to be attached hold that the fund 
cannot be held where others have an interest in it and that it is 
only the debtor’s interest in the funds which can be attached. 

Dunlop vs. Insurance Co., 74 N. Y., 145, on which appellee 
relies, distinctly says that it is only the reversionary interest of 
the debtor in the money deposited with the clerk of the court in 
lieu of a bond for costs that may be reached. In this case there 
was no reversionary interest in appellant, for appellate costs bad 
been paid and the money belonged to the surety. To the same 
effect is Wade on Attachment, v. 2., p. 13. Not one authority 
can be cited in support of appellee’s position in this case. 

5. The judgment of condemnation is void and in excess of the 
jurisdiction of the court below because due process of law was 
not observed. 
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The court below was not authorized to proceed in the sum¬ 
mary way in which it did and its exercise of power transcended 
its jurisdiction. 

Windsor vs. MacVeigh, 93 U. S., 274. 

Cooper vs. Reynolds, 10 Wall. (U. S.), 319. 

♦ 

The proceeding taken by the court was in the nature of sup¬ 
plementary proceedings after execution, with the difference that 
no attempt at execution was made first. This proceeding is en¬ 
tirely of statutory origin. There is no such statutory authority 
in this jurisdiction, and iu this case there was a disregard of all 
those safeguards the codes provide. 

The guaranty of due process of law secures to every citizen a 
judicial trial before he can be deprived of life, liberty, or prop¬ 
erty. It is imperative that there be a court of competent juris¬ 
diction, that the proceeding be regular and appropriate to the 
question involved, and that the trial be a fair one. 

Ency Law, 2d ed., v. 10, pp. 293-294, and cases cited. 

The summary proceeding of motion and judgment adopted in 
this case gave no opportunity for the trial of the issues of fact 
raised by the denials made in the affidavits of appellant and his 
surety; it was not a regular proceeding but an unprecedented 
one, and was not appropriate, since there was no trial and no op¬ 
portunity for appellant to establish' his claim that the money was 
not his, or to claim exemption, as, for instance, that his business 
was that of a money changer, or to establish any other legal 
defense. 

Appellee calls his process a special fieri facias , but even under 
a fi. fa. a denial of property results in the framing of issues, trial 
usually by jury and determination thereof. 

In Dickinson vs. Onderdonk, 18 Hun., 479, a case taken 
under the very liberal New York code provisions, giving sum¬ 
mary and supplemental remedies, the court said, where a claim 
of exemption is made in supplementary proceedings, the court 
cannot proceed summarily to judgment, saying : “ Where another 




person than the debtor claims title to the property, as has often 
been decided, the title cannot be determined in this summary way.” 

In Cheatham vs. Seawright, 30 S. C., 101, the court indicates 
it has power to review questions of fact in these summary pro¬ 
ceedings where there is an excess of jurisdiction by the Circuit 
Court and at the close lays down this proposition : “ We know 
of no case in which a judge, sitting at chambers, can render a 
judgment enforcible by execution, except where such power has 
been expressly conferred.” 

For other cases holding there must be regular actions at law 
where summary remedies are resorted to and a defense put in 
denying property, etc., see : 

Kissell vs. Anderson, 73 Ind., 485. 

Toledo R. Co. vs. Howze, 68 Ind., 458. , 

Union Bk. vs. Northrop, 19 S. C., 473. 

CHARLES A. KEIGWIN, 

CHAS. H. MERILLAT, 

Attorneys for Appellant. 
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